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Hinako Sugiyama
A lawyer qualified in Japan (currently not registered) and admitted in New York State

To the Facebook Oversight Board,

I am a human rights lawyer supervising the work at the International Justice Clinic at the
University of California, Irvine School of Law. I was raised in Japan and Japanese is my first
language. This letter responds to the Oversight Board’s call for public comments on Case
2024-027-TH-UA. This opinion does not represent the views of the Clinic.

This case involves a Threads post containing the hashtag stating “kutabare,” directed at Prime
Minister Kishida. The post was a response to another post that included a statement from Kishida
regarding unreported fundraising revenues involving members of his faction of the Liberal
Democratic Party. In this comment, I will first discuss the clear error in the decision to delete this
post, second, the long-standing protection of expression that is critical of politicians in Japan,
and third, the measures Meta should take to prevent the recurrence of similar errors.

As I have previously noted, I appreciate that the Board adopts an appropriate approach in
evaluating Meta’s content moderation policies and enforcement — a participatory approach
grounded in international human rights law and incorporating public comments from people and
communities affected. I believe that such an approach aligns with the UN Guiding Principles on
Business and Human Rights, to which Meta has committed to adhere.

1. Clear error in the decision to delete the post

In the present case, following a report from a user under Bullying and Harassment Community
Standards, a human reviewer determined that the expression kutabare in the post amounts to
calls for death and violated Violence and Incitement rule. The post was removed accordingly.
Upon appeal from the author, another human reviewer also found the violation. As a result of the
Board selecting the case, Meta determined kutabare did not amount to a threat that would violate
the policy.

Article 19(2) of the International Covenant on Civil and Political Rights (ICCPR) broadly and
robustly guarantees freedom of expression. Article 19(3) permits restrictions on freedom of
expression only when they (i) are based on clear rules and (ii) are necessary and proportionate
(111) for respect of the rights or reputations of others or the protection of national security or of
public order (ordre public), or of public health or morals (the so-called “three-part test”). Under
the UN Guiding Principles on Business and Human Rights, Meta has the responsibility to limit
the scope of content removal to those that pass the three-part test to respect users’ freedom of
expression. While preventing the spread of posts inciting violence is undoubtedly a legitimate
interest, removal must be necessary and proportionate to that interest. In other words, in terms of
violence, removal is only permissible when there is a specific and individualized threat of
violence (see the UN Human Rights Committee’s General Comment 34, para. 35). I understand
that Meta intends to enforce the policy in a way that aligns individual moderation with this norm.
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However, as Meta concluded in its final review, kutabare in the post would not fall under
“threats of violence that could lead to death (or other forms of high-sensitivity violence)” as
prohibited by the Violence and Incitement policy. According to Kojien, a widely used Japanese
dictionary with a long history in Japan, the primary, literal meaning of kutabaru (the infinitive
form of kutabare) is “to be weakened physically” or “to become weak.” It can also mean to curse
“death,” but this is considered a secondary meaning. In other words, without contextual elements
suggesting death or bodily harm, kutabaru would not mean “death.” Likewise, the imperative
form kutabare would not imply an intention to murder or cause bodily harm unless such
elements are present. It is evident that there are no such elements in this post, so kutabare in the
post would not violate the rule. This conclusion aligns with the application of the UN Rabat Plan
of Action.

In other words, if the meaning of kutabare were correctly understood, it would not have been
difficult to conclude that this post did not violate the rule. I suspect that the reviewers’ mistake in
their judgment was due to a misunderstanding of kutabare, categorizing it alongside expressions
that suggest an intention to harm the recipient unless the context indicates rhetorical usage.
Examples of such expressions include “you shall die” or “I will kill you,” as well as the slogan
“marg bar...” in the Iran Protest Slogan case in 2022, which literally means “death to” but is

often used as political rhetoric to mean “down with.”

Although it is not directly related to whether the post violates the Violence and Incitement rule,
the context suggests that kutabare would mean demanding the resignation of Prime Minister
Kishida.

Regarding the second point of the Board’s inquiry (the extent to which rhetorical expressions or
calls for violence are common and how easily such threats can be distinguished from credible
threats), it seems somewhat off-topic to discuss here since the literal meaning of kutabare in the
post is not a call for threats or violence. However, it may be worth noting that Japanese court
precedents regarding the crime of intimidation (Article 222 of the Penal Code) might be a

valuable resource.
2. Strong protection of expression that is critical to politicians

Next, the Board seeks information on the socio-political context in Japan including information
about online threats of violence against politicians, and limitations on freedom of expression that
is critical of politicians. Many in Japan, including myself, would agree that Japan possesses a
culture valuing harmony, as the image held by people outside Japan. However, I’d like to
emphasize that Japan's Constitution explicitly and robustly protects freedom of expression.
Speech regulations are generally legislated and operated with efforts to balance freedom of
expression. Most importantly, civil society in Japan has been actively exercising freedom of
expression, especially regarding matters of public interest.
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In particular, the norm that people in public office should be subject to severe criticism has been
embodied in statutes and case law. For example:

e Article 230 of the Penal Code, which stipulates the crime of defamation, was amended in
1947 to add Article 230-1. Paragraph 3 carves out any statements concerning public
officials or candidates for public office if the statements are verified. In civil defamation
cases against politicians, courts have rigorously weighed in favor of freedom of
expression in determining the legality or calculation of damages.

e Regarding privacy violation, the Supreme Court considered whether the alleged victim
held a public position to decide whether to enjoin the publication of a novel. In recent
cases, the Supreme Court also considered the same in a case concerning whether to order
Twitter to delete certain tweets that included arrest records, and in a case regarding
whether to order Google to de-index certain search results that included criminal records.

The Japanese government also acknowledges the need to protect expression critical of
politicians. For example, during the deliberation at the Parliament on the amendment to the Penal
Code in 2022 to increase penalties for criminal insult, the government stated that criticism of
politicians would be carved out if it falls under legitimate acts defined in Article 35 of the Penal
Code such as fair comment (see also Q9 on the Ministry of Justice’s explanation).

There are no laws in Japan punishing criticism of politicians particularly, as seen in some
countries, nor are there voices in Japanese civil society calling for such regulations. Instead,
Japanese civil society has consistently taken action where politicians seek to suppress critical
voices. For instance, during the 2019 House of Councillors election, several citizens who made
critical remarks to then-Prime Minister Abe during street speeches were forced to stop by police
officers. These citizens subsequently filed lawsuits, claiming a violation of their freedom of
expression. Both the district court and high court recognized the police conduct as illegal.

3. Measures Meta Should Take to Prevent Recurrence of Similar Errors

Unlike the case of the Iran Protest Slogan in 2022, if the meaning of kutabare had been correctly
understood, it would not have been difficult to determine that this post did not violate the
Violence and Incitement rule. Nevertheless, both the first and second human reviewers made
erroneous judgments, suggesting such errors were not coincidental but stemmed from a possible
deficiency in Meta’s moderation system for posts in the Japanese language. If that's the case,
similar poor-quality judgments are likely to be repeated. If such over-enforcement continues
before, during, or after elections, it can damage the legitimacy of election results, as cautioned
the Board’s recent report “Content Moderation in a Historic Election Year: Key Lessons for the
Industry.” Reportedly, a House of Representatives election might be held within 2024, ahead of
the constitutionally mandated one in 2025. As media reports, the issue of slush funds could
potentially influence voters to switch their support to different parties.
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Furthermore, from a global perspective, Japan ranks fourth in the 2023 World GDP rankings, and
it is presumed that Japan's revenue constitutes a significant portion of Meta’s overall revenue. It
thus seems relatively easy for Meta to justify allocating sufficient resources to content
moderation in Japan. The kinds of poor-quality judgments in the present case in Japan would
suggest a possibility of more serious systemic deficiencies in moderation in countries considered
less lucrative. I agree with the Board’s view in the above report that “these countries are where
the human rights impact of non-compliance of standards can be most severe.” Meta should make
a more serious effort to expand local language expertise as repeatedly demanded by civil society.
I hope the Board’s decision and recommendations on this case will further support Meta’s
commitment and efforts.

I would recommend the Board make at least the following recommendations to Meta, based on
the United Nations Guiding Principles on Business and Human Rights to prevent similar
erroneous judgments on Threads, Facebook, and Instagram:

e Identify the root causes of errors in the reviewers’ judgment and eliminate the identified
causes (Guiding Principles 13 and 19). If the reviewers’ lack of comprehension of the
Japanese language caused the errors, the same kinds of moderation judgments should be
made by individuals with a level of Japanese comprehension equivalent to Japanese
native speakers.

e Update the training regarding the Violence and Incitement rule based on the lessons from
the present case, and communicate to all reviewers of Japanese posts on the updated
training (Guiding Principles 13 and 19).

e Measure the effectiveness of the implemented measures (Guiding Principle 20).

e Disclose to users the measures taken and their effectiveness (Guiding Principle 21).

Finally, this year in Japan, the Act on Handling of Infringement of Rights and Other Incidents
Arising from Distribution of Information by Specific Telecommunications Services was enacted.
This law aims to expedite the process of deletion requests from users and to make platforms’
moderation practices more transparent. Article 24 of the same law requires large-scale platforms
like Meta to appoint investigation specialists with sufficient knowledge and experience in
content moderation. Meta should appoint specialists with a deep understanding of Constitutional
and international human rights norms, especially those related to freedom of expression, in
accordance with Guiding Principles 13 and 19.



